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CONSTITUTIONALITY OF CIVIL SERVICE 
LEGISLATION 

THE history of the efforts to substitute in American civil 
service the merit system for the " spoils system " records 
an incessant surmounting of constitutional objections. 
Scarcely a statute has been passed in any of our jurisdictions, 
which has looked toward the betterment of the service, that has 
not been assailed as to all of its material points upon the ground 
that it contradicted the fundamental law. Although the ten- 
dency of the courts has undoubtedly been to sustain the right 
of the legislatures to act in this sphere, some provisions have 
been declared wholly unconstitutional; in some states it has 
been necessary, in order to secure adequate laws, to incorporate 
in the constitutions amendments recognizing the merit system ; 
and it is an open question to-day whether some objects sought 
can be obtained without further constitutional amendment. 
Speaking generally, it may be said to be uniformly admitted 
that laws providing for the ascertainment of the fitness of a 
candidate for a governmental position are constitutional. It is 
also generally conceded that the legislature may provide an 
educational qualification, may insist on good morals and tem- 
perate habits, and may give a preference among the candidates 
to those who have served their country in time of war. It was, 
indeed, judicially affirmed in New York, 1 in 1824, that "the 
legislature cannot establish arbitrary exclusions from office or 
any general regulation requiring qualifications which the con- 
stitution has not required " ; but in that case it was held that a 
statute excluding duellists from office was proper, and in sub- 
sequent cases provisions looking to the betterment of the ser- 
vice, and not imposing qualifications to which all cannot attain, 
have not in general been regarded as " arbitrary exclusions." 
Historically viewed, as is pointed out in Peck v. City of 
Rochester, 2 civil-service regulations have been with us so long 

1 Barker v . People, 3 Cowen, 686. 2 3 N. Y. Sup. 872 (1888). 
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that it seems certain they were contemplated by the various 
constitutional conventions. For more than five hundred years, 
says the court, the sheriffs of London have had to count the six 
horseshoes and sixty-one nails and to cut the bundle of sticks 
as a proof of their fitness. 

But it is not, of course, upon general constitutional theories 
but upon particular clauses in our forty-five state constitutions 
and in the constitution of the United States that objections have 
been based. The subjects of discussion, which logically have 
very little connection, must be considered separately with more 
or less special reference to the particular conflicts. Objections 
have been raised as regards the constitution of civil-service 
commissions, as regards the prescription of qualifications for 
office and as regards prescriptions for removal from office. 

Constitution of the commission. Non-partisanship. 
In the effort to stamp out the " spoils system," it has been 
found desirable to provide that, of three commissioners ap- 
pointed to execute the law, not more than two should belong 
to one political party. Such was the law in New York in 1890, 
when one Diebold was appointed health inspector of the city 
of Buffalo. An action was brought to restrain the council from 
paying his salary on the ground that he was not appointed in 
accordance with the civil-service law. In reply it was asserted 
that the law was unconstitutional, because under article one, sec- 
tion one of the constitution eligibility to office was a " privi- 
lege " of all citizens and this equal privilege was impaired by 
not allowing the appointing officer to select a candidate from a 
particular party after two had already been chosen from such 
party. The court did not accept this reasoning. Assuming 
for the sake of argument that such a general right of eligibility 
to office existed, it said : 

Having been a member of the eligible class from which the other two 
persons were selected , and having thus had the constitutional chance of 
appointment equally with all others of that class, all being eligible, we 
cannot think that while two others from his class have been taken and 
consequently he has been omitted in the two appointments, his eligi- 
bility for holding office extends by virtue of this section of the constitu- 
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tion to the right of appointment as the third member of said commis- 
sion in spite of the condition limiting the appointment to two from any 
one political party. 1 

As this decision stands alone upon the subject it cannot yet be 
regarded as conclusive of what the law is. 

Qualifications for office. Tests. 

The simplest and earliest method of assailing the imposition of 
qualifications by the legislature was by contending that they 
were in conflict with the various constitutional clauses which 
prohibit " tests." The courts, however, do not seem to have 
found this objection serious. Basing their argument upon his- 
torical grounds, they conclude that the word " tests " covers 
only the practices required by the English Test Act (1673) — 
such as the public taking of the sacrament, the declaration 
against transubstantiation or the avowment that the candidate 
assents to everything in the Book of Common Prayer 2 — and does 
not extend to qualifications of fitness. This may seem a very 
strict construction to those who use the word " test" as synony- 
mous with " examination," but it is undoubtedly well-founded 
in fact and it is unanimously followed. It has been held that 
a preference to veterans does not constitute a " test " 3 ; and a 
similar decision has been rendered as regards the requirement 
that the appointee must be a freeholder. 4 

Qualifications for office. Separation of powers. 

Montesquieu's principle of the " separation of powers " is 
applied in all American constitutions and finds actual expres- 
sion in not a few. It has been the contention of opponents of 
the " merit system " that the legislature can in no case, without 
express constitutional authorization, prescribe qualifications for 
office, as this is a usurpation of an executive function. To this 

'Rogers v. Common Council of Buffalo, 123 N. Y. 173. 
'Peck v. City of Rochester, 3 N. Y. Sup. 872 (1888). 
' In re Wortman, 2 N. Y. Sup. 324. 
'State ex rel. Thompson v. McAllister, 38 W. Va. 485. 
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there is a ready answer. The regulation of the power of 
appointment is not a usurpation of an executive function, 
because the power of appointment itself is not peculiarly an 
executive function. The legislature has been repeatedly per- 
mitted to vest the power of filling a position in itself or in the 
judicial department. It has been decided that, in spite of a 
constitutional provision, declaring that " no person charged with 
the exercise of the powers properly belonging to one of these 
departments [executive, legislative, judicial] shall exercise any 
functions appertaining to either of the others, except as in this 
constitution expressly directed or permitted," the legislature of 
California, in joint session, might appoint a library trustee. 1 
The power to appoint municipal officers, it was held in Illinois, 
might be conferred by the legislature upon a judge of the cir- 
cuit court, although a similar constitutional provision obtained 
in that state." In Alabama, too, under the same conditions, it 
was decided in the case of Fox v. McDonald 3 that the mayor 
of Birmingham should be compelled by mandamus to swear in 
as chief of police the relator, who was appointed by a board in 
turn appointed by a probate judge. It is easier, however, to 
determine what the law is than what its logical basis is. The 
suggestion made in the last case cited, that the power of selec- 
tion for office rests ultimately in the people and not in any 
department, hardly seems helpful ; for all exercise of govern- 
mental power rests ultimately upon the consent of the sovereign 
people, and it is difficult to find in this principle a rule which 
would give the legislature the right of ousting the executive 
department from any power which this latter department pos- 
sesses, since, in constitutional theory, the executive is no less 
representative of the people's sovereignty than the legislature. 
The true explanation, hinted at in all the cases, seems to be 
this : that while, abstractly considered, the power of appoint- 
ment is properly an executive function, yet in the commingling 
of powers in American constitutional history it has come to be 
detached from that department. 

1 People v. Freeman, 80 Cal. 233. 

8 People v. Morgan, 90 111. 558. 3 101 Ala. 51. 
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Qualifications for office. Constitutional power of appointment. 

But what of the situation when the power of appointment is 
expressly vested by the constitution elsewhere than in the legis- 
lature? Here it is obvious that for the legislature to step in 
and demand qualifications, such as competency as determined 
by a civil-service examination, is to delimit if not entirely to 
usurp this power. As to the constitutionality of such legisla- 
tive action, the authorities are sparse. They consist, first, of 
an utterance of United States Attorney-General Akerman, and 
second, of a few judicial determinations in New York, prior to 
the constitutional amendment of 1894, which committed the 
state to the merit system. 

In approaching this question, it seems clear that where the 
constitution provides that a certain officer is to be appointed by 
a certain authority, no civil-service commission created by the 
legislature can by its restriction practically fill the office — not if 
the word " appoint " involves any idea of choice upon the 
part of the authority. Says Attorney-General Akerman : 

If the President in appointing a marshall, if the Senate in appointing 
its secretary, if a court or head of a department in appointing a clerk, 
must take the individual whom a civil-service board adjudge to have 
proved himself the fittest by the test of a competitive examination, the 
will and judgment which determine that appointment are the will and 
judgment of the civil-service board, and that is virtually the appointing 
power. . . The most important civil appointments are made by the 
President with the advice and consent of the Senate. If Congress can 
compel the President to nominate a person selected by others, it can 
compel the Senate to advise and consent to that nomination. But ad- 
vice and consent imply an exercise of judgment and will. So does 
nomination. So does appointment. There is this difference, that the 
judgment and will of the Senate can regard only the person proposed 
by the President, while there is no similar constitutional restriction 
upon his judgment and will. But there is no right in Congress to con- 
strain either to adopt the judgment and will of others. 1 

Congress, the opinion admits, has previously authorized ap- 
pointments independent of the constitutional depositories of 

1 13 Opinions, 516. 
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power ; but this has been done only where, the appointing officer 
being responsible for the conduct of his appointees, the head of 
the department was the real appointing power, * or where the 
so-called offices were mere employments. 

The attorney-general, however, does not carry out his views 
to the extreme. He is inclined to believe that qualifications of 
fitness may be imposed, provided a sufficient sphere for the 
exercise of his choice is left the appointing officer. 

Congress could require that officers shall be of American citizenship or 
of a certain age , that judges shall be of the legal profession or of a 
certain standing in the profession, and still leave room to the appoint- 
ing power for the exercise of its own judgment and will ; and I am not 
prepared to affirm that to go further and require that the selection 
should be made from persons found by an examining board to be quali- 
fied in such particulars as scholarship etc. would insure an unconstitu- 
tional limitation. 

This very plausible suggestion did not, however, appeal to 
the New York judges who were called upon to decide this 
question. In 1874 the Court of Appeals had held that an 
assessment levied by commissioners appointed by a court of 
record, a method prescribed in the constitution, was void be- 
cause the court had been compelled by a statute, which the 
Court of Appeals declared unconstitutional, to choose the com- 
missioners by lot. 2 

When the civil-service cases came up under the law of 1883 
they were considered from the same point of view. The case 
of People v. Durstons was decided in 1888. Section four of 
article five of the New York constitution grants the superin- 
tendent of prisons the power to appoint wardens who, in turn, 
are to appoint their subordinates. The relator, one Travis, 
asked for a mandamus to compel a warden to reinstate him, on 
the ground that he was a veteran and hence improperly dis- 
missed under the civil-service law. The Court of Appeals held 
squarely that the law was not mandatory upon the warden, 
because his power of appointment was constitutional and could 

1 United States v. Hartwell, 6 Wall. 393. 

5 Menges v. City of Albany, 56 N. Y. 374. 3 3 N. Y. Sup. 522. 
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not be limited by statute. In the same year the famous case 
of People v. Angle ' declared the civil-service law invalid, so far 
as it restricted constitutional powers of appointment. The 
relator, one Killeen, applied for a mandamus to compel the 
commission to examine him for the position of collector of 
canal statistics. By article five, section three of the constitu- 
tion the superintendent of public works is empowered to appoint 
his own subordinates. The court refused the mandamus. 

Of course these decisions have now no practical bearing on New 
York law, since the amendment of 1894 declared that " appoint- 
ments and promotions in the civil service of the state . . . 
shall be made according to merit and fitness, to be ascertained 
... by examinations which, so far as practicable, shall be 
competitive . . ." and provided for a preference to veterans. 
In the case of People v. Roberts * it was held that this amend- 
ment rendered the law of 1883 operative as to powers of 
appointment vested in executive officers by the constitution, in 
which respect alone it had been held by the cases cited above 
to be unconstitutional. Yet in a jurisdiction where the merit 
system has not been authorized by constitutional provision the 
case of People v. Angle and others above cited would have 
great weight. It is doubtful whether civil-service legislation 
would be allowed to limit a constitutionally vested power of 
appointment, however large a room for choice was left to the 
appointing officer. 

Qualifications for office. The highest on the list. 

It is a further matter of doubt whether an appointing officer 
whose power of appointment has the slightest constitutional 
sanction can be constrained to select the highest candidate on 
the eligible list. There is a New York case, subsequent to the 
amendment of 1894, which is here directly in point.3 In this 
case application was made for a mandamus to compel the board 
of street commissioners of Binghampton to appoint the relator 
superintendent of streets. The eligible list contained, first, a 

1 109 N. Y. 464. * 148 N. Y. 360. 

•People v. Mosher, 163 N. Y. 32 (1900). 



No. 4] CONSTITUTIONALITY OF CIVIL SERVICE LAWS 637 

non-veteran; second, the relator, a veteran; third, another 
veteran. The civil service act of 1899 required the appointing 
officer to select the highest on the list, except where there were 
veterans among those eligible, in which case the highest veteran 
was to be selected. The court declared the act unconstitu- 
tional. It said : 

If the civil-service commissioners have power to certify to the appoint- 
ing officers only one applicant of several who are eligible and whom 
they have, by their own methods, ascertained to be fitted for a particu- 
lar position, and their decision is final, or if, where more are certified, 
the one graded highest must be appointed, then the civil-service com- 
mission becomes and is the actual appointing power. To reach such a 
result, however, it must be held that the word " appointment " as used 
in the constitution is not to be given its usual and ordinary meaning, 
but may be so limited and restricted as to leave in the local authorities 
a mere ministerial duty with no discretion nor choice nor responsibility 
in respect to the person to be appointed. 

The court, however, approved of the act of 1883 requiring the 
appointing officer to select from three names submitted by the 
commission, considering this a reasonable limitation. 

Qualifications for office. Preference to veterans. 

As was said above, it is generally conceded that a preference 
to veterans is not illegal. As their distinction is that of achieve- 
ment and not of birth, the statute that gives them preference is 
not the kind of class legislation that contravenes the spirit of 
our constitutional law. There are limits, however, to the pre- 
ference which may be accorded. The better rule is that a pre- 
ference can be given to a veteran only after his name is on the 
eligible list. 1 In Massachusetts, in an " Opinion of the Justices 
to the Governor and Council," 2 it was held that veterans cannot 
be preferred for office unless they at least make application to 
the commission. The stand taken in Massachusetts on this 
point was still further strengthened in 1 896 by the decision in 
the case of Brown v. Russell. 3 The plaintiff in this case had 

1 In re Keymer, 148 N. Y. 219 (1896). 

' 13 N. E. 15. * 166 Mass. 14. 
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passed the best examination but had been replaced at the head 
of the list by a veteran named Bean, who had not even taken 
the examination. The statute provided that veterans should be 
preferred above all other applicants without examination, pro- 
vided they secured certificates from three citizens of good repute 
as to their fitness to perform the duties of the office. The 
court ordered Bean's name stricken from the list, holding that 
while the legislature could, in making qualifications, take cog- 
nizance of the fact that a man who served his country well 
would do credit to the public service, it could not confine the 
appointment to veterans as a class without violating the spirit of 
the bill of rights of the Massachusetts constitution. 

Qualifications for office . Effect of constitutional qualifications . 

There has been considerable controversy as to the bearing 
upon civil-service legislation of constitutional provisions which 
prescribe qualifications for holding office. Do these provisions 
mean that the qualifications specified are the only ones which 
may be exacted? Or do they permit the legislature to supple- 
ment them with other requirements? 

Many states have the provision that no one can be an officer 
who is not an elector. The opponents of the merit system hold 
that this means that everyone who is an elector is qualified for 
office, no matter how unfitted for the position he may be. 

The question is a debatable one. Upon the one hand there 
is the rule of interpretation that everything is to be taken in 
favor of the constitutionality of legislative action, and upon the 
other the equally well settled rule, " expressio unius est ex- 
clusio alterius." The result of adjudication, however, has been 
a unanimous verdict for the proposition that such provisions do 
not handicap the legislature. 

Article fifteen, section four of the constitution of the state of 
Ohio provides : " No person shall be elected or appointed to 
any office in this state unless he possesses the qualifications of 
an elector." In 1876, quo warranto proceedings were brought 
against the police board of Cincinnati upon the ground that 
they had assumed office under an unconstitutional act. The 
act was alleged to be unconstitutional because it required the 
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candidates to be able to read and write the English language, 
while, as was claimed, qualifications were impliedly forbidden 
under the section quoted. The court said, per Mcllvaine J : 
" Unless the clear implication is that every person who has the 
qualifications of an elector shall be eligible to any office in the 
state, there is no conflict between the statute and the constitu- 
tion. I do not believe that such implication arises." ' 

In 1885 the question came up in Colorado, under a similar 
constitutional clause, in the case of Darrow v. People ex rel. 
Norris. 2 In this case the action was quo warranto against an 
alderman of Denver, who had taken office without meeting the 
legislative requirement of having paid taxes in Denver the pre- 
vious year. He claimed that the legislature had no right to 
make this a qualification, but the court held squarely against 
him on this point, though sustaining his demurrer on another 
ground. 

There was a complete adjudication of the question in West 
Virginia in a case decided in 1 893.3 The council of the town 
of Hurricane, in canvassing election returns, declared that cer- 
tain candidates for the council were not elected because they 
were not freeholders of the town, as required by statute. Man- 
damus was brought upon the ground that the election was 
valid, since the statutory bar was inconsistent with article four, 
section four of the constitution, which reads: "No person 
except a citizen entitled to vote shall be elected or appointed 
to any office, state, county or municipal." Judge Dent, in 
delivering the decision, was very emphatic : 

Such reasoning is very fallacious. . . . We do not believe that the 
framers of the constitution, by this provision, intended to say that the 
right to vote should be the sole and exclusive test of eligibility to all 
offices, except as otherwise provided in the instrument itself. ... If, 
as has well been said, they had intended to take away from the legisla- 
ture the power to name disqualifications for office , other than the one 
named in the constitution, it would not have been left to the very 
doubtful implication which is claimed for the provision under consider- 
ation. 

1 Attorney-General v. Covington et al., 29 Ohio St. 102. 2 8 Col. 420. 

3 State ex rel. Thompson v. McAllister, 38 W. Va. 485. 
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The supreme court of California dealt with the question only 
year before last (1905). The plaintiff, an elector, sought to 
have the defendant removed from the position of tax collector 
in San Francisco upon the ground that under the city charter 
he was not eligible as to residence. The defence was that the 
charter, so far as it imposed qualifications for office, was un- 
constitutional, because " when the constitution prescribes quali- 
fications for officers named therein, it creates an implication 
that no other qualifications shall be required in the case of any 
office." The court held per Harrison, C. : 

It may be admitted that the legislature can neither increase nor 
diminish the qualifications which the constitution has prescribed for 
eligibility to any of the offices created by that instrument ; but for all 
offices which the legislature may authorize or establish, either by virtue 
of an express authority therefor in the constitution itself, or by virtue 
of its general legislative authority , it may prescribe such qualifications 
as in its judgment will accord with public policy or subserve the inter- 
ests of those affected thereby. 1 

It will be observed that the decision in this last case is narrower 
than in the others. It would indeed be a far-fetched inference 
to say that the imposition of certain qualifications upon enum- 
erated officers means that no other officers in the state may be 
required to possess further qualifications. 

In the other cases noticed, however, where the constitutional 
provision applies to all officers in the state, the case is much 
stronger for the application of the maxim " expressio unius est 
exclusio alterius "; and it may plausibly be argued that where 
the constitution has spoken specifically as to the subject of 
official qualifications, that should end the legislation on the 
matter, and that the determination of fitness should be left en- 
tirely to the appointing power or to the electorate. The courts 
seem to be of the opinion, however, that the imposition of 
official qualifications is a normal legislative function — a sphere 
in which the legislature usually acts. Once this idea is accepted, 
it is easy to regard such legislative action as contemplated by 
the constitution-makers, and to say that an implication which 

1 Sheehan v. Scott, 145 Cal. 687. 
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would deprive the legislature of this power must be a very 
strong one. In this manner, I believe, it has come to be gen- 
erally recognized that, where the constitution requires qualifica- 
tions for office, these qualifications may be supplemented by 
legislative action, and that such constitutional provisions oppose 
no obstacle to the establishment of the merit system. 

Removal from office. Taking property without due process. 

The effort to secure an efficient civil service has been bent, 
also, in the direction of securing to the various commissions 
the right to try charges against officers and suspend or remove 
them if found guilty. The constitutionality of such a legislative 
provision has been questioned, and Illinois furnishes the law on 
the subject. Whether the power of removal is a constitutional 
one or is incidental to a constitutional power of appointment 
is a point that has not been raised. In Donahue v. County of 
Will, * the legislature was held to be competent to authorize the 
county board to remove the county treasurer, though that offi- 
cial was appointed by the governor. The statute was attacked 
upon the ground that the officer had property in the office and 
that to deprive him of his office in this manner was to deprive 
him of his property without due process of law. This theory, 
although by no means without support in the English common 
law, was promptly negatived by the court : 

It is impossible to conceive how, under our form of government, a per- 
son can own or have a title to a governmental office. Offices are 
created for the administration of public affairs. When a person is in- 
ducted into an office, he thereby becomes empowered to exercise its 
powers and perform its duties not for his, but for the public benefit. It 
would be a misnomer and a perversion of terms to say that an incum- 
bent owned an office or had any title to it. 

This decision is quoted approvingly in People v. Kipley, 2 
and is there applied to the civil-service commission. In this 
case almost the entire law as passed was attacked, by way of 
defence against mandamus proceedings designed to substitute 

'100111.94(1881). '171111.44. 
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police officials from the eligible list for some, not on the list, 
who had been appointed. As regards the question of removal, 
the court held that the commission had the right to try charges 
against and dismiss, if found guilty, any of those appointed 
under the law. 

It may safely be concluded, I believe, that a civil-service 
commission in dismissing an officer for misconduct is not de- 
priving him of his property. If there is any question of con- 
stitutionality here, it must be, as has been indicated above, how 
far the power of removal vested in the commission is assigned 
by the constitution to some other authority, or is incidental to a 
power of appointment vested by the constitution in some other 
authority. 

Removal from office. Powers of commission at hearing. 

To secure full inquiry into any charges that may be preferred 
against officers in the civil service, it has seemed expedient to 
the champions of the merit system to invest the various com- 
missions with as much of the garb of the judiciary as possible. 
Here again, of course, care must be taken that the doctrine of 
the separation of powers is not violated. Of course the im- 
portant thing is for the commission to be able to command the 
attendance of witnesses and to compel testimony to be given. 
In the case of People v. Kipley, 1 it was held not unconstitutional 
to confer upon the commission the power to issue subpoenas 
and take evidence in order to help it reach its determination. 
The decision in this case also placed the sanction of the court 
upon a method provided in the statute whereby the commission 
might make application to any of the regular courts for the 
compulsion of testimony and for the punishment for contempt 
of those refusing to testify. The court cited the case of Inter- 
state Commerce Commission v. Brimson 2 as sustaining its 
position. There a similar method provided by statute for the 
commerce commission was approved. 

This roundabout means is the only one practicable if we 
accept the doctrine enunciated in Langenburg v. Decker, that 

'171 Ml. 44- 2 154 U.S. 447(1893). 
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the legislature could not empower a board of tax commissioners 
to punish for contempt. In that case Judge Elliott, in a deci- 
sion which released on habeas corpus a bank official who refused 
to testify as to the bank's accounts, said : 

The board may be made a complainant by law, in a proceeding to 
punish a citizen who refuses obedience to its rightful authority . . . 
but a court or tribunal of judges it can never be so long as our consti- 
tution remains unchanged, or so long as the principle of free govern- 
ment forbidding the centralization of the powers of government is re- 
spected and obeyed. 1 

The power to compel testimony by punishment for contempt 
is considered so essentially a judicial function that to confer it 
upon an administrative board is a constitutional encroachment. 

Removal from office. Power to make ineligible. 

As a rule, the sentence of a commission upon the determina- 
tion of the guilt of an officer can be at most that of removal 
from office. A very desirable provision, however, was intro- 
duced in the Illinois act, which permitted the commission upon 
the dismissal of an officer for misconduct to disqualify him 
for office for the next five years. By this scheme, offenders 
would not merely receive a slight setback in their careers of 
official neglect or peculation but would be removed from the 
civil service, legally for a term of years, practically, in many 
cases, forever. In the case of People v. Kipley, * however, 
it was held that this provision is unconstitutional in Illinois 
as violating article two, section eight of the constitution, which 
reads : " No person shall be held to answer for a criminal 
offence, unless on indictment of the grand jury, except . . . 
where the punishment is by fine or imprisonment other than 
in the penitentiary ..." Disqualification from office, says 
the court, being an infamous punishment and not coming 
within the excepted class, may not be inflicted without 
indictment by the grand jury. The decision seems open to 
criticism. In the first place, the disqualification, no less than 

1 31 N. E. 190 (Ind. 1892). » 171 111. 44. 
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the removal, looks to the benefit of the service rather than the 
punishment of the individual. In the second place, the court 
elsewhere cited approvingly the New York case of Rogers v. 
Common Council, which, it will be remembered, spoke very 
skeptically of the existence of any well defined right of 
eligibility to office. At all events, there seems to be no reason 
why the provision for disqualification should not be introduced 
in states where the rule that punishment shall be inflicted only 
upon presentment by a grand jury is not in the constitution. 

Summary. 

This brief review of the situation tends to show, upon the 
whole, that the path of the civil service reformer is clearer than 
a recapitulation of the different grounds upon which objections 
have been raised would lead one to assume. Non-partisanship 
of the commission ; tests ; infringement of the doctrine of the 
separation of powers, either as to the executive or the judicial 
department; deprivation of property without due process of 
law ; the imposition of qualifications where constitutional qual- 
ifications already exist — all these considerations create difficul- 
ties, if at all, only in finding the proper manner of introducing 
the merit system and the proper form of a civil-service law : 
they do not ultimately prevent the skilled draughtsman from 
securing the effects he desires. The merit system is not dis- 
countenanced by American constitutional law. It is only where 
the effect of civil-service regulations is so to delimit the power 
of appointment or removal as to appropriate to a civil-service 
board the function of the constitutional depositary of that 
power, that the national and state constitutions very properly 
stand in the way. 

Harold Harper. 

New York City. 



